Memo

To:  Senior Attorneys

From: Associate

Date: December 14, 2018

Re:  McKesson Prior Express Consent under the TCPA

I. Research Issues

messages and faxes advertising the commercial sale

debts owed in the N.D. and C.D. Ca. Districts

to advertise and

II. Short Answers

gy cxpress consent to be contacted.
ain prior express consent the receiver must provide their contact
ingly in agreeance to be contacted and the message sent to that receiver
to the context of the message that the receiver agreed to receive. This
st be obtained voluntarily and not create a contract of adhesion that imposes
are overly harsh, unduly oppressive, so one sided as to shock the conscience,
irly one sided. The method of obtaining this consent must not force, coerce, rush,

bully, or trick the subject into submitting consent.




C) In order for a corporation to be required to stop usings an ATDS & prerecorded messages
to send commercial advertisements or inquire about debts owed; the recipient must

revoke prior express consent by clearly expressing his or her desire not to recgde further

consent; and the consent must be related to the transactional contex

in relation to the circumstance.

and pre-recorded message on its behalf. However, wi

the consumer and without guidelines on fQlie

third-party source.

III. Facts

McKesson Corporation is me that engages in government contracts
and creates and distributes medical s e sector. Recently, McKesson has
decided that they would like to expand t orthern California markets. Their
in-house legal council g that McKesson would like to make
sales to Northern Califo edical offices. McKesson hopes to start

next fiscal year, starting on March 1st, 2019
in Northern California by the end of 2019.



McKesson’s in-house counsel has reached out, in advance, to seek advice how they may legally
implement this strategy as they develop their expansion into the Northern California market.

McKesson plans to utilize the marketing company Bellatrix, a Modesto, Ca. base

limiting the amount of i
IV. Discussion

In ordg action for developing a marketing and debt
collection strifBRy 1@ ration of the statute must take place. The exploration
png consent, revoking consent, and liability are all integral

ategy so that the TCPA will not be violated and limiting McKesson’s

A. Parameters of the TCPA

nsideration of developing a strategy, the parameters of the Telephone
ion Act (TCPA) and the requirement of prior expressed consent must be
CPA is a federal statute enacted in 1991 designed to safeguard consumer privacy
by outlining restrictions placed on “unsolicited automated telephone calls.” This legislation

restricts telemarketing communications via voice calls, SMS texts, and faxes which utilize




automated telephone dialing systems (ATDS) or prerecorded messages without before obtaining
the prior express consent of the recipient. Nearly since its inception, the FCC interpreted consent

as any “persons who knowingly release their phone numbers have in effect given theigh

for any reason, but rather, the call must pertain to the reaso

provided, ie. in the context of the transaction. In thg

o display this option to allow or revoke consent. This
er creating a simple way to do so over email, on their website, or by
over the phone.

ision combats the “undue burden” part of the Unconscionability
tively protects the entity from litigation from most TCPA cases, as seen in

Nazareth M. SBERT, v. NAVIENT SOLUTIONS, INC. A system set up to include a

cedurally substantive undue burden on the user is able to negate this claim
completely with the inclusion of an opt out option. However, to avoid confusion and possible

litigation entirely, McKesson should take further measures to ensure it does not risk violating the



TCPA. In order do this, they must distance themselves completely from practices that pressure
clients to enter into contracts that, “do not impose terms that have been variously described as

overly harsh, unduly oppressive, so one-sided as to shock the conscience, or unfairly ge-sided”

submitting consent in regards to McKesson’s strategy develop

C. Revoking

“clearly express his or her desire i er calls,” in relation to that specific
transactional context on which it was i0S@ said circumstance as delineated in
Van Patten v. Vertical Fitgess LLC, (20 turn to whether the called party

and not necessarily on how the calling

D. Liability with Expressed Consent
order to assess McKesson’s concern on liability when utilizing a third-party
ertise and collect debts we must turn to the TCPA regarding expressed consent.

Essentially, the TCPA requires that a consumer must give consent in order to be contacted by a



company through telecommunication means. This legislation restricts telemarketing
communications which encompasses phone calls, SMS text messages, and fax.

Evaluating prior cases involving the TCPA when a company violates the prio

obtaining the database

did not argue on whether t e but rather on what constituted as an affiliate

and when cg mer. We can justify that under the same

tion may also become liable for a violation of the

parameters of the TCPA, a corporation must obtain prior express consent from each customer or

receiver. Furthermore, the transactional context of obtaining the prior express consent must be




related to the subject of that automated message. This is best accomplished through opt-in online

applications, contractual provisions, or other traceable means of obtaining prior express consent

to receive calls for advertisements and debt collections.

It is crucial to ensure that when a recipient expressly revokes prior s consent

range of reasons that the receiver agrees to be

ting the customer using an ATDS or a prerecorded





